#52 2/26/68
Memorandum 68-20

Subject: Study 52 - Sovereign Immunity (Discretionary Immunity)

Attached as exhibits to this Memorandum are two law review
articles and a recent case discussing the discretionsry immunity
provision of the 1963 Covernmental Lisbility Act.

Exhibit I (pink) is a Note from a recent issue of the Hastings
Iaw Journal. This Note is concerned with the test that should be
uged by the courts in determining whether a particular act .1s or is
not "dilscretionary.”

Exhibit II {yellow) is a 1966 Note from the Scuthern California

law Review. This Note is critical of the discretionary ifmmaity
doctrine and suggests various changes in that doetrine ae applied by
the courts.

The staff believes that an examination of the declsions in
recent cases demonstrates the courts are properly applying the dis-
cretionary immunity doctrine. The following list indicates the
holdings in a number of recent cases involving the discretionary

immunity provision.

NeCasek v. City of Los Angeles, 233 Cal. App.2d 131, 43 Ccal. Rptr.

294 (1965), Hearing by Supreme Court denied. {Criticized in Exhibit IL )

This case involved the negligence of a policeman in failing
to use sufficlent force to retain an arrestee, who in the
course of hie flight injured the plaintiff, In finding the
officer and the city immune under Section 820.2 (discretionary
immunity provision), the court expressed fear that to hold
subject to Judiclary scrutiny at a8 later date a deeilsion as

to the amount of force necessary to make an arrest would
affect the zeal of officers. Such zeal, the court felt, is
necessary to accomplish the goals of law enforcement. Further,
if officers should be liable for decisions to use minimal
force to effect an arrest, the tendency of the officer on the
beat would be to use exceseive force. "A rule of law which
may encourage police brutality is not desirable." This case
1s correctly decided.



Scruggs v. Haynes, 252 A.C.A. 271, 60 Cal. Rptr. 355 (1967)

Discretionary lmmnity dees not protect officer from use of

excessive force in arresting or retaining arrested person in

custody. This case is correctly decided.

Exhibit II pointe ocut that a compelling but unspoken reason
for the court's granting of blanket immunity where arrestees escape is
the fear of practically unlimited damage which might be caused by
suspects once agaln at large. (It was for this reason that the Com-
miesion ineluded in the govermmental liability act a provision pro-
viding immnity for injuries caused by escaped or escaping prisoners. )
Exhibit II suggests thst "an appropriate limiting principle for
compensating injurles caused by escapees would be to confine llability
to those injuries occurring during the immediate flight from negligent
custody, for 1t is this flight which is the particular hazard which
the negligence of the officers created. This is the distinetion sug-
gested by Professor Van Alstyne and the Commission rejected it when
the no-liability-for-escape-of-priscner irmmunity was included in the
statute. Generally, the author of the Note set out in Exhidbit II
believes that the personal immunity from the financial burden of
judgment enjoyed by employees (because the entity is ultimately
responsible for payment of the judgment) should provoke a Judicial
reevaluation of the doctrine of discretionary immunity. As Judge
Kaus notes in Exhibit III, n. 7, page 357: '"The suggestion overloocks
the fact that the intended beneficlary of the doctrine is not the
guilty officlal who, but for the doctrine, would have to pay a Jjudg-
ment, but the innocent one who has had to go through the litigation

process before being vindicated."
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Glickmen v. Glasper, 230 Cal. App.2d 120, 40 Cal. Rptr. 719 (1964),

hearing by Supreme Court denied.

Held that alleged libelous statements by the State Kosher Food
Law representative that certain kosher slaughterers had been
disgualified under law as "schochtim" (slaughterers of poultry
according to Orthodox Hebrew ritual) were exercises of "discre-
tion." The statutory duties of the defendant specifically
included advising interested persons on the application of the
law and the court held that this included determining "what
reports should be made to bring about compliance" with the
Kosher Food Iaw. It was alleged that the defendant was un-
qualified and improperly disqualified the plaintiff. This is
a clear case of discretionary immanity.

Wright v. Arcade School District, 230 Cal. App.2d 272, LO Cal. Rptr.

812 (1964}, petition for hearing by Supreme Court denied.

Beld: GSchool district has no duty to protect puplils at street
crossings between home and school, despite forseeability of
harm to pupils. Significant factors precluding such a duty
include:; the school district's character as a public agency;
statutory expressions emphasizing that safety protection at
street crossings outside schoolgrounds 1s a municipal rather
than school district function; budget limitations; the govern-
mental nature of the decisions to provide safety measures at
some intersections and not at others; the situation that would
result from imposing a duty on schocl districts to protect
pupils at school crossings wherein juries would be in a posi-
tion to approve or reject the eccuracy of the school authorities'
prediction of harm and the reascnableness of thelr governmental
decision to confer or withhold a protective service. This case
ie correctly decided.

Shakespeare v. City of Pasadena, 230 Cal. App.2d 387, 40 Cal. Rptr. 871

{1964), petition for hearing by Supreme Court denied.

Action ggainst city for false arrest, galicious persecution, and
false imprisonment. Held: (1) Where, following a citizen's
arrest, there 1s no detention of the arrested person other

than that necessarily incident to the action of police officers
in carrying out their statutory duty to accept custody and hold
the person for appearance before a msgistrate, the detention,
with no independent wrongful act, imposes no liability on the
officers or the city. {2) When an officer entertains a sus-
picion as to a citizen's conduct, the officer may, without
making a formal arrest, detain the citizen for such reasonable
time as is required to confirm or dissipate that suspicion, and
such a detention does comstitute false imprisonment. This case
1s correctly decided.
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Morgan v. County of Yuba, 230 Cal. App.2d 938, 4l Cal. Rptr. 508 {1964}

Cointy held liable where had expressly promised to warn of
prisoner's release on ball and prisoner upon release murdered
woman whose life he had threatened. Although county not
liable for release of prisoner (epecific Immunity provided
by statute), the county is liable for negligence in performing
duty it promised to perform. This case is correctly decided.

Sava v. Fuller, 249 A,C.A. 313, 57 Cal. Rptr. 312 (1967)

Held that discretionary immunity did not apply where the negli-
gence of a state botanist in amalyzing a plant substance believed
ingested by a child was "subsequent" to the discretionary act of
offering plant analysis services to the public.
Generally speaking, the public agency is not liable under the govern-
mental liability act for failure to make adequate inspections. However,
for example, if it is determined after an exercise o "discretion" to
admit & person to a county hospital, the county is liable for leter
negligence in treating the patient. The Sava case is analogous and
appears to be correctly decided although a good argument could be made

to the contrary.

Johnson v. State of California, attached as Exhibit III.

We suggest you read this case with care. Is this case correctly

decided? It appears to be.

Heleck and Moran v. City of Modesto, 64 Cal.2d 229, 49 Cal. Rptr. 37T,

411 p.2d 105 (1966).

It was alleged that city was liable for fire loss caused by {1}
lack of water in fire hydrants because city employee had closed
a valve in the water msin to permit relocation of water mains
and left it closed for a month after completion of the relocation
and {2) failure of clty to summon tank trucks of county fire
department. Held no liability--covered by specific immnities.
Distinguished Morgan v. County of Yubas, pointing out that it was
the fallure to carry out an alleged earilier promise to give warn-
ing of release on bail of a dangerous prisoner, rather than the
making or the decision to make the promise that resulted in
liability in that case. Here, it was not alleged that any

e




employee promised that assistance would be summoned from

county if lack of water in mains was discovered. This case

is correctly decided. It falls within specific immunities.

The staff concludes that the courts are doing a good job in the
cases that call for s possible application of the discretionary immunity
provieion. There have not been a great number of cases that do not
involve a specific immnity. The few cases that are determined by whether
the discretlionary immunity provision applies appear to have been correct-
ly determined. Hence, we believe that no asction should be taken at this
time to revise the discretionary immunity provision. Nor do we suggest
the need for additional provisions covering specific types of fact
situations.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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THE DISCRETIONARY INMIMIUNITY DOITHERS

IN CALIFCANI

It is a settled rule in Californic that governmentsl oilicizls are
not personaily liable for hurm resuiting from “diserctionary” &cis
within the scope of thair sulliority} This is the case even il it is
alleged that they acted maliciousiy® On tae other hand, couris have
repeatedly held that “ministerial” acts are not within the ilmmunity
rule, and lability will attach to public oificers and employees should
harm result from such acts* The aaplicatior of the discreticnary
immunity doctrine to the unusual sets of cireumstances which find
themselves the subjects of lawsuits has plzgued the courts for years.

Currently the doctrine of discretionary immunity is codified in
section 820.2 of the California Government Code:

Except as otherwise provided by statute, a public employee is not

Liable for an injury resuliing from ais aet or cmission where the act

. or omission was the result of ihe exercise of the discretion vesied in
him, whether or not such discretion be abused.

Section 820.2 is part of the Tort Claims Act of 1983,* which con-
tains provisions of general application to &ll activities of public entities
and numerous Specific immunities covering areas of governmental
sctivity which the legislature deemed deserving of explicii coverage.’
This note will seek to explore the discretionary immunity doctrine
under section 820.2.

il md o la OEA
Background of Seolon i3

The irend in the United Siates in recent years has been to depart .
from strict adherence o the doetrine of sovereign immunity.® This
departure has come about oy both judicial’ and legislative action.®

L E.g., Downer v. Leni, ¢ Cal. 94, 55 {(1856); Muartelli v. Pollock, 162 Cal.

App. 2d 653, 638-60, 328 P24 795, TUT-88 {18a3).
© = Eg., White v. Towers, 37 Cal. 24 727, T3¢-32, 230 P2d 206, 21112

(1951},

¢ E.g. Payne v. Bachr, 153 Cal 441, 444, 95 . 595, BUS {1608} ; Mock v.
City -of Sznto Ross, 128 Cal. 32, 344 28 P. 82§, 828 (1804,

+ Cal. Stats. 1983, ch. 18231, § 1, at 3266 (Caz. Gov'r Codx §§ 810-696).

& See, e.g, Can. Gov'r Cooz § 621 (fallure to adapt or enforece enact-

ments), § 846 (failure to arrest or to retain in cusiody), § 850 (failure tc pro-
vide fire department), §§ $30.2-.4 {failure to provide adequate fire equipment,
persoanel and facilities), § 856.2 (injury caused by escape of mental patient).

¢ A good discussion of this irend may be fouad in Muskopf v. Corning
‘Hospital Dist, 55 Cal. 2d 211, 213-17, 339 F2d 457, 453-60, 11 Cal. Rptr. 89,
50-92 (1961).

T E.g, Colorsdo Racing Comm'n v. Brush Racing Ass’n, 138 Colo. 275,
318 P.2d 382 (1937); Molitor v. Kaneland Comraunity Unit Dist, 18 Il 2 &
163 N.E.24 85 (1539).

8 E.g, Cal. Stats. 1949, ch. 81, § I, at 285 (repecled 1963); Cal 3w
1959, ch. 2, § 3, at 622 (repealed 1943); Cal. Stats, 1958, ch. 8, § 2, ot
(repealed 1963).

&
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Blanket soversign immunity came to an end in California when the
California Supreme Court on the same day handed down decisions in
Muskopf v. Corning Hospitel District” and Lipman . Brishane Ele-
mentary School District.?® In Muskopf, the pleintiff’s broken hip
was further injured when she fell due to the negligence of the hospital
staff. The California Supreme Court had previously held that the
abrogation of the sovereign immunity doctrine was alegislative pre-
rogative® In the Muskopf decision, the court declared that the doc-
trine was & judicial creation, and it discarded the doctrine after find-
ing that blanket immunity for publie entities was “mistaken and
unjust.”t ,

In the Lipman decision, the doctrine of diseretionary immunity of
public employees was reaffirmed. It was ruled that the alleged acts
of the school district’s trustees to discredit the superiniendent and
to force her from her position were discretionary.’® Although the
court also denied the Liability of the school distriet,'* it was indicated
in dictum that the immunity of a public agency from Hability for the
discretionary conduct of its officials was not necessarily as extensive
as the immunity of the officials personally.’™ Various factors were
suggested to determine if the particular agency should e immune,
including the “importance to the public of the function involved, the
extent to which governmental liability might impair free exercise of
the function, and the availability to individuals aifected of remedies
other than tort suits for damages.”*"

The radical Geparture of Muskopf from the ‘'settled case law of
sovereign immunity apparently caused widespread fear among offi-
cials of state and Jocal agencies that the judicial abrogation of the
doctrine would subject publie entities to a lability burden which they
could not bear. The legislature swiftly enacted section 223 of the
California Civil Code,!” delaying the. effectiveness of the Muskopf
and Lipman decisions until the 91st day after the close of the 1963
legislative session. In the interim provided by the moratorium stat-
ute, the legislature enacted the Tort Claims Act of 1863,% which
became effective with the expiration of the moratorium statute.

Logisiative Intent

According to the legislative commitiee comment accompanying
section 820.2, the statute purports to reenact the prior case law.'?

v 55 Cal 2d 211, 359 P.2d 457, 11 Cal. Rptr, 89 (1961},
10 55 Cal. 2d 224, 3530 P.2d 465, 11 Cal. Rptr. 97 (1961).
11 Eg., Vater v. County of Glenn, 49 Cal. 2d 815, 820, 323 P24 85, 88
(1858). :
12 55 Cal. 2d at 213, 218, 359 P.2d ot 458, 461, 11 Cal, Rptr. at 88, 83.
1 §5 Cal. 2d ot 230, 359 P.2d at 467, 11 Cal. Rptr. at 98,
14 Id, at 230, 359 P.2d at 468, 11 Cal. Eptr. at 100.
15 Id. at 229, 230, 339 P.2d at 467, 11 Cal Rptr. ot 95
16 Id. at 239, 359 P.2d 2t 467, 11 Cal. Rptr. at 85,
17 Cgl, Siats. 1961, ch. 1404, § 1, at 3209,
13 Noie 4 supra.
19 “This scotion restates the preexisting California law. [citation omitted]
-The discretionary immunity ruie is restated here in statutory form to ensure
that, unless otherwise provided by statute, public employees will continue to
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However, apparently because of a certzin amouni of distrust of future
judicial application to particular sets of circuinsiances, the legislature
specifically spelled out in the following sections some activities which
were to be deemed “discretionary.”® The Law Revision Commission,
which drafted the Tort Claims Act expressed nopz ihat provisions
of general application supplemented hy specife immunitiess would
“eliminate the need to determine the scope of discretionary immunity
. by piecemeal judicial decisions.”*? One finds.that immunity for any
governmenial activity not within the coverage of the specific immun-
ity provisions is dependent upon section 820.2. The ccdification of the
discretionary immunity doctrine into a provision of general appli-
cation did no more than to ratify 2 confusing body of case law and
generally offered no new guidelines for distinguishing diseretionary
acts from others. Due to the precise language of the specific immun-
ities, those activities which fall within these areas are more clearly
defined as being discretionary. To this extent only has the confusion
of the prior case law been alleviated. :

Pzior Case Law

Public employees who have been found to be within the discre-
tiomary immunity doctrine by the California courts include administra-
tive board members,** building and loan commissioners,?® building in-
spectors,® city councilmen,® city engineers™ city manggers®? civil
service administrators,®™ county surveyors® couri reporters3 game
wardens,® grand jurors™ health officers,™ judges™ legislators®

remain immuone from liabilify for their discrevionary acts within the scope of
their employment.” Can. Gov'r Cope § 820.2 comment; 1963 JOURNAL OF THE
SeENaTE 1889,

20 Statutes cited node 6 supra.

¥} ¢4 Car. Law Rewviston ComMmM’N, Reports, RECOMMENDATIONS, & STUDIES
812 (18983).

22 E.g, Downer v. Lent, 6 Cal. 94 (1238).

¥ E.g., Jones v. Richardson, 9 Cal. App. 2d 657, 50 P.22 810 (1985).

24 E.g., Dawson v. Rash, 180 Cal. App. 2d 154, 324 224 955 (1558); Daw-
son v. Martin, 160 Cal. App. 2d 379, 300 .24 915 (1957); White v. Brinkman,
23 Cal. App. 2d 307, 73 P.2d 254 (1937).

2 E.g., Ellis v. City Council, 222 Cal. App. 24 489, 35 Cal. Rptr. 317
{1852); Martelli v. Pollock, 182 Cal. App. 23 635, 325 P23 795 (1958).

2 E.g., Miller v. San Francisco, 187 Cal. App. 2d 486, § Cal. Rptr. 767
{1960}, .

% E.g., Ellis v. City Council, 222 Cal. App. 2d 450, 35 Cal. Rptr. 317
{1943); White v. Brinkman, 23 Cal. App. 2d 307, 78 P.2d 254 (1837).

=¢ E.g., Hardy v, Vial, 48 Cal 24 577, 3i1 P2d 484 (1857); Cross v. City
of Tasiin, 165 Cal. App. 2d 148, 331 P.2a 785 (1938).

0 K.g., Oppenheimer v. Arnold, 39 Cal. App. 24 872, 222 P.2d 040 (1950).

¥ E.g, Lege v. Ford, 185 Cal. App. 2d 534, £ Cal. Rptr. 392 [(1989).

81 E.p., White v. Towers, 37 Cal. 2d 727, 235 P.2d 209 (1851).

3z E.g., Turpenr: v. Booth, 56 Cal 65 (1880); Irwin v. Murphy, 128 {al
App. T13, 19 P.24 292 (1833).

34 E.g., Jones v. Czapkay, 182 Cal. App. 24 182, 6 Cal. Rpir. 182 {1860).

M E.g., Haase v. (Gibson, 179 Cal. App. 2d 259, 3 Cal. Rpir. 808 (1850)
(ehief justice of state supreme court); Reverend Mother Pauline v. Bray, 168
Cal. App. 2d 184, 335 P.2d 1018 (1859) {distriet court of appeal); Perry v.
Meikle, 102 Cal. App. 2d 602, 228 P.2d 17 (1951) {superior court); Frazier v.
Moffatt, 108 Cal, App. 2d 379, 239 P.24 128 (1931) {justice of the peace).
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" police officers3® prosecuiors,®” school trustees?® superintendents of

schools® and tax assessors.®? ' .
"Activities which have been found to be discretionary include

. building inspection and regulation,®* issnance of franchises,’* heslth

protection- (including guarantines),® law enforcement*: legislative
decisions,’” license issuance and revocation,' personnel administra-
tion of public employecs,’” public works and public. improvemeriis
functions,® and taxation and public finance matters.’? o

On the other hand, activities which have. been classified as
ministerial and outside the discretionary immunity doctrine include
arrest of suspected law violators without warrant or justification,™

33 E.g, Allen v. Superior Court, 171 Cal. -App. 2d 444, 340 P.2d 1030
{1959); Hancoclk.v. Burhs, 158 Cal. App.-24 785, 323 P.2d 456 (1958),

-3¢ E.g., Tomlinson v. Pierce, 178 Cal. App: 2d 112, 2 Cal. Rptr. 700 (1960};

litugbiéaow v. County of San Bernardino, 169 Cal. App. 2d 67, 336 P.2d 968
1858}, : :

- 87 E.p., White v. Towers, 37 Cal. 2d 727, 235 P.2d 200 (1951); Prentice v,
Bertken, 50 Cal. App. 2d 344, 123 P.2d 96 {1942}; Norton v. Hoflman, 34 Cal
.sapp. 2d éas, 92 P.2d 250 (1929); Pearson v. Read, 6 Cal. App. 2d 277, 44 P2d

92 (1835). - . L :
. % Eg, Liopman v. Brisbane Elementary Schoel Dist, 55 Cal. 2d 224, 359
P.2d 465, 11 Cal. Rptr. 97 (1861). . :
10 Bg., Gridley School Dist, v. Stout, 134 Cal. 592, 66 P. 785 (1901},

- 4o E.g., Ballesine v. Mason, 83 Cal. 447, 23 P. 530 {1590).

41 B.g, Khapp v. City of Newport Beach, 186 Cal. App. 2d 669, 9 Cal
Rptr. 80 (1960) (commencement of civil proceedings to abate a public nui-

- sance); Dawson v. Rash, 180 Cal. App. 2d 154, 324 P24 850 (1858) (prosecu~

tion of criminal enforcemment preocesdings against alleged violator).

4z E.g., Martelli v. Pollock, 162 Cal. App. 24 655, 328 P.2d 795 (1838).

4 E.g., Jones v. Czapkay, 182 Cal App, 2d 192, 6 Cal. Rptr.-182 {1860).

1 Eg. White.v. Towers, 37 Cal. 2d 727, 235 P.2d 208 (1951}; Tomlinson
v, Pierce, 178 Cal. ‘App. 2d 112, 2 Cal Rptr. 700 (1850}; Rubinow v, Counly
of San Bernardino, 169 Cal. App. 2d 67, 336 P.2d 288 (1959); Dawson v,
Martin, 150 Cal. App. 248 379, 300 P.2d 915 {1957). . C

- 43 E.g., Alien v. Superior Court, 171 Cal. App. 2d 444, 340 P.2d 1030 (1858)

(questioning a witness at legisiative hearing); Hancock . Burns, 158 Cal.
App. 2d 783, 823 P.2d 456 (1958) (public disclosure of an investigating com=
mitiee's findings and recommendations).

¢ E.g., Downer v. Lent, 8 Cal 94 (1856} (termination of an cccupational
license). . S

#7 E.g., Fllis v. City Council, 332 Cal. App. 24 480, 35 Cal. Rptr. 317 {1263)
(officer's decision to compel subordinate to perform his duties); Cross v, City

of Tustin, 1865 Cal. App. 2d 146, 351 P.2d 785 (1958) (official investigations on

qualifications and filness of prospective public employeesy; Hardy v, Vial, 48
Cal. 28 577, 311 P.2d 494 (1557) (prosecution of administrative proceedings

" to discipline public empioyees): Lipman v. Brisbane Elementary Schocl Dist,
55 Cal. 2d 274, 359 P.Ad 465, 11 Cal. Rpir. 97 {19581} (official discussions of

the competence and elficient performance of duties by subordinates).
48 g, Miller v. Szn Froneisco, 187 Cal. App. 2d 480, % Cal. Rptr. 767

T (1960)  (mssurznce that specified public improvements would. beé undeftaken

at public expense); Lavine v. Jessup, 161 Cal. App. 2d 58, 326.P.2d 238 (1958)
{decisions on the location of planned public buildings). :

42 E.g., Ballerine v. Masor, 85 Cal 447, 23 P. 530 (1850) {assossments for-
tax purposes); Gridley School Dist. v. Stout, 134 Cal. $82, 66 P. 785 (1901)
{wronpgful reapportionment of school funds).

37 Sce Dragna v. White, 43 Cal. 2d 469, 289 P.2d 428 (193%5) (arxest of
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assignment of inexperienced youth in juverile forestry camps to dan-

gerous firefighting duties,® diagnosis and ‘reatment of discases by
physicians in public hospitals,™ disclosure by school officizls of con-
fidential information about a2 pupil when the state statute specifically
probibits disclosura,® failure of a superior officer fo discharge, sus-
pend or discipline a subordinate known to be incompetent-and thus
dangerous. to others,™ and refusal to issue a building permit when

Breadih of Seﬁtinn 820.2 :

The prefatory language of section 8202, “except as otherwise
provided by stdtute”"® indicates legislative intent that immunity
will atfach to all diseretionary acts except those specifieally set forth

- by the legislature.s? A further limitation imposed by the courts on
. the scope of the doctrine (apart from finding that the act mmplained

of was “ministerial”} is that the injury-causing act must be “within
ihe scope of [the employee's] authority.”*® “Scope of autherity”
has been broadly interpreted to include not only activities established
as primary functions of the office, but also activities which are in-

cidental and eollateral to the purpesss of the office.’”® The “scope of -

authority” requirement has been used by courts to preclude the appli-

caticn of discretionary immunity to conduet intentionally exceeding

explicit statutory grants of authority.s?

The legislature specifically rejected the suggestion made in the

Lipman decision that the immunity of the public entity was not nec-
essarily coextensive with the immunity of the public employee. Sec-
tion 815.2(b) specifies that the liability of the entity is viearious-—

~ arising from the liabilify of the employes® “except as otherwise pro-

suspected law viclater. by police officer without warrant or justificaiion);
Coverstane v. Davies, 38 Cal 2d 313, 230 P.2d 876 (1952) (holding officers

- not liable for [alse arrest on facts).

31" See Collenburg v. County of Los Angoles, 150 Cal. App. 2d 785, 310
P.2d 989 (1557). T . _
‘ 9251 Seg Davie v. Regents of Univ. of Cal, 68 Cal. App. 689, 227 P. 247
1524). ’ -
5% Elder v. Anderson, 205 Cal. App. 24 328, 23 Cal. Rptr. 48 (1962).
i See Ferrelius v. Plerce, 22 Cal, 24 226, 138 P.2d 12 (1943).
58 Ellis v, Clity Couneily 223'Cal. App. 2d 498, 35 Cal. Rptr. 317 (1883).
See Avmstrong v. City of Belmont, 158 Cal. App. 2d 641, 322 P.2d 955 (1958).
¢ Car, Gov't Cope § 820.2 (emphasis added).
&7 See nole i9-supre.
55 g, , '
50 White v. Towers, 37 Cal. 24 727, 733, 235 P.2d 209, 213 (1651), guoting
with approvsl from Nesbitt Fruit Prods. v. Wallace, 17 F. Supp. 141 (S.D.
Iowa 1820). See glso Fraxzier v, Moffati, 108 Cal. App. 24 379, 239 P.2d 123
{1251); Norton ¥ Hoffmian, 34 Cal. App. 22 185, 83 P.2d 250 (1939),
5 *Eg 33 ?AL..L.!LW Revision Comme'N, Reroznts, RECOMMENDATIONS & STuDlEs
2 9G3). :
i1 *Except as otherwise provided by siwuiuie, a public entity is not lable

" for an injury resulting from am act or omiszion of an emplovee of the public

entity where the employce is Immune frorms liability.” Car. Gov'r Cost §
813.2(b). “This section imposes upon public entities vieamrious liability for
the tortious acts and-omissions of their employces. It makes clear that in the
absence of statute, 2 public entity cannot be held liable for an employee's act

e
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vided."®®

Judicial Interprefation
A statute which has its soul in 2 single, ambiguous word like

“discretion,” can predictably cavse problems in judicial application.
Several California courts of appezl which have heen called upon to
interpret section 820.2 hove indeed had problems. Three different
approaches to the distinction belween acts which are “diseretionary”
and those which are “ministerial” have been formulated to aid the
cor.;rts in applying the diseretionary immmunity doctrine to specific sets
of {acts. ' ‘

"Dampen the Ardor” Approuch

Several Califernia cases have adopted the “dampen the ardor”
appreach gugcested by Judge Learned Hand in Gregoire v, Biddle™
regoire suppiied both a rationale for the dectrine and a test for its
epplication, reasoning that Uatility of the public employee and the
entity must be balanced agzinst the effect that the liability would
have upon the governmentsl funciion being provided. Judge Hand
expressed fear that the burden of requiring public officials to litigate
claims apainst themselves, while facing possible personal pecuniary
loss, would “dampen the ardor” of such officials and that it would
“inn the end he better {0 leave unredressed the wrongs done by dis-
honest officers than to subiect those who try to do their duty to the
constant drezad of retaliation

Judre Tand's argument is quoted in the Muskopf® opinion and
has been ciied in egriler California cases.’® In Lipman the court sub-
stanlially parspirased the “dampen the ardor” approach when it said:

The subjugation of officials, the irnocent as well as the guilly, to the

burden of a trin! and to the denger of is outcome would impair their

zgal in the performenee of their functiens, and it is better to leave
the injury unredressid fhan o subject honest oificials to the constant
dread of refaliztionss

or omission where the emplover himself would ke immune , ., . Thus, this
section nullifies the suggestion apnearing in a dietum in Lipman v Brisbane
Flementary 3cheol District [citation omitted] that public entities may be
lizble for the acis of their rmpiovees even when the employees are immune.”
CaL. Gov'r Copz § 813.2(2Y cemmeni

62 Statvtes which provide lov entity liability even thourh the cmployee
is immune include: Cai. Gov't Cops §§ 830-35.4, 840.2 {dangerous condition
on public proyperiyy; Can. Vemicie Cope §§ 17001, 17004 (injuries resulting
from operaiion of emergency vehicles); Can Pzw. Copr §§ 4300-05 {(erroncous
conviction of a iclonyv): Can, Gov'r Copng § 8156 {({ailure {o exercise reaxson-
able diiigence to dlscharge g mandatory duty imposed by enactment)}.

8177 FA4 GTY {&d Cin 1943

&4 Id. at 53L.

$3 Muskon! v. Corning Hespital Dist, 55 Cal. 2¢ 211, 221, 359 P.2d 457,
462-63, 11 Cagl. Rpir. 85, 94-03 (18613,

ot Hardy v, Via: 45 Czl. 24 577, 582-83, 311 P.2d 404, 486-97 (1937);
Tider v. Anderzon, 203 Cal. App. 24 326, 333, 23 Cal. Rotr. 43, 53 {1562);
Legg v. Ford, 1585 Cal. App. 2d 534, 543-44, 3 Cal, Rpir. 392, 397 (1660}).

6% 55 Cal. 2d at 229, 352 P.24 at 467, 11 Cal. Rpir, =t 99,
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In Ne Casek v. City of Los Angeles® the court of sppeal for the
seeond distriet approved of Hand’s reoasoning. N & inwvol
the rnegligence of a policeman in failing 1o uge sl
strain an arrestee, who in the course of his flight &
t.f. In finding the officer and the city immune ande 2
Justice Kaus expressed fear that to hold subject {o judicia: serutiny at
a later date a decision as to the amount of foree necessary to make
an arrest would affect {he zeal of officers. Such zeal, he thought, is
necessary to accomplish the goals of law. enforcerment.®
officers should be llable for decisions to usc minimal ferce to effect
an arrest, the tendency of the officer on the beat weuld be to use
excessive force. “A rule of law which may encourage police bru-
tality is not desirable,”™®

The “dampen the ardor” or “impairment of zeal” approach
to the application of discretionary fmmunily has been criticized by
Professor Van Alstyne,™ consultent to the Law Revision Commis-
sion, which drafted section 820.2. The rationale behind Judge Hand’s
argument is that public emnloyees wouid be made fo fear perscnal
pecuniary loss, and that cfficials could be harrassed by groundless
litigation. This rationale, Van Alstyne points out, is negaled by the
availability to the official of indemnification by the pubdlic entity
for all nonmalicious forts committed within the scope of the officer’s
authority.”® Further, the present system of administration of justice
discourages groundless actions, while it allows those with merit to
proceed to trial.?®

Professor Van Alstyne further contends that Judge Hand's argu-
ments for immunizing the individual do noi jusiify exicrding that
imraunity to the public entity. ¥ This criticism seems irrclevant, since
the passage of section 815.2 makes the public entity’s lability vicari-
ous.?d

To lirnit the intent bchind the “dampen the ardor’” approach to
corsideration of employees' personal pecuniary icss and harrassment
in the courts deprives the approach of its real meaning. The subjuga-
tion of public officers and agencies 1o Icar of liabilily cannot help but
impinge upon the freedom of governmental aciicn o some exient.
The chief attribute of the “dampen the ardor” assroacn is that its ap-
plication reguires a balancing of the naeds of the publie as opposed to
the loss suffered by the injured plaintisf.

o]
i
e
Ft
et
5
1]
b
e
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The Semantic Approach

The case law prior io the passage of seciion §22.2 zrovides numer-
ous examples of activities which have been classilied as either “dis-

5% 233 Cal. App. 24 131, 43 Cal. Bpir. 291 {1553).

6t fd. at 135-38, 43 Cal Rpir. at 289,

o Id, at 137, 43 Cal Eptre. at 299,

71 Van Alstyne, Governmental Tort Liubility: A Public Policy Prospec-
tus, 10 U.C.L.A.L. Rev, 463, 478-85 (1983).

72 Id. at 478-74.

T3 Id.

T T4, at 484-86.

75 See note 61 supre.



563 THI HASTINGS LAW JOURNAL [Vol 15

cretionary” or “ministerial.”™ Cases arising under section 820.2 can
draw by analogy from distinctions made in past cases when the facts
are sufficiently similar. The courts have naturally synthesized the
prior holdings irto a concise statement of the law, which as an aid
for future interpretation is unfortunately rather useless due to its
- generality, For example, the rule formulated in Elder v. Anderson'
was phrased: . .

[Wlherc the law prescribes and defines the duties to be performed

with such precision znd certainty as to leave nothing to the exercise

pf discretion or judgment, the act is_ministerial, but where the 2ct to

bo done invelves the exercise of discretion and judgment it is not

deemed merely ministerial ?s

Such a distinction adequately covers the few instances of govern-
mental activity where the activity is either an absolute statutory duty,
or where the discretion of the public officer fo act within a certain
sphere is absolute. The {wilight zone between “discretionary” and
“ministerial” becomes no clearer by the use of such a semantic yard-
stick, One court has observed that “it would be difficult to conceive
of any official aei, no matter how directly ministerial, that did not
admit of some discretion in the manner of its performance, even if it
involved only the driving of ¢ nail.”??

Only onc Celifornia case decided solely on the basis of section
620.2 has reseried to the semantic approach. In Glickman v, Glasner,™
the court of appeal {or the second district, applied the “rule” offered
by Elder, and conciuded that alieged libelous statements by the State
Kosher Fced Law representative that certain kosher slaughterers
had been discuslilied under law as “schochtim” (slaughterers of poul-
iry according o Orihodox Hebrew ritual) were exercises of “dis-
cretion.”!  All other eases decided under section 820.2, which have
dealt with the delense of diseretionary imnmunity by the semantic
approach, have done so because section 820.2 was urged collaterally
to a defense .under one of the specific immunities within the Tort
Claims Act®

The Subsecquent Negligence Approach

An aet of diseretion along with the immunity which it confers
can continue 1o a point in time. But after this point has been reached,
subsequent harm-producing acts will not be shielded by immunity.
This distinction, which has the effect of severely limiting the doctrine

70 See text accompanying notes 22-55 supra.

7T 205 Cal. Apw. 26 326, 23 Cal. Rptr. 48 {1862},

78 Id at 331 23 Cal. Rptr. at 51 guoting State ex rel, Harmmmong v, Wim-
berly, 184 Tenn. 132, 124, 185 S.%W.24 561, 563 (1945).

™ Ham v, County of Los Anzeles, 46 Cal. App. 148, 162, 180 P, 462, 4568
(1920}. See wlso 2 F. Hanper & T, Janes, The Law orf Torrs § 28.10, at 1644
{1856). )

80 220 Cal. App. 2d 120, 40 Cal. Rptr. Ti9 (1964).

81 230 Cal. Apn. 2d at 126, 40 Cal. BEptr. at 723.

RZ Seg, e.q., Goff v. County of Los Angeles, 254 ACA, 53, 61 Cal. Rptr.
840 (1987); Miller v. Hoagland, 247 A.C.A. 16, 55 Cal. Rptr. 311 (1966); Burg-
dorff v. Fundaer, 248 A.C.A. 315, 34 Cal. Rptr, 305 (1966); Fish v. Regents of
Tniv. of Cal., 248 A.C.A. 375, 54 Cal. Rpir. 856 (1066).
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of discretionary immunity can be found in Costluy v. United Stetes.™
Tn Cestley, with facts almost identiczl to those in J{uskopf* the fed-
eral government claimed immunity uncer sectjon 2680 of the Federal
Tort Claims Act, the wording of which closely parallels the wording
of section 820.2 of the California Government Code. In holding the
government Hable for the negligence of the heseital staff, the court’
found that after discretion had been exercised by admiiting the plain-
tiff into the hospital, immunity would protect neither the government
nor the employees.’® The rationale of the Costley ruie appears to be
that it is within the sole diseretion of the goveramenti o extend or
withhold services to its citizens, but once the determination has been
made to provide a specific service, the goverament will be heid to the
same standard of care the law requires of private citizens.

The Costley rule has been expressly adopied in one very recent
California case, Sava v, Fuller®® The court of appeal for the third
district held that the negligence of a state botanist in analyzing a
plant substance believed ingested by 2 child was “subsequent™ to the
discretionary act of offering plant analysis serviees to the public;
therefore the irmmunity under section 8202 did not apply.™ Judge
Pierce justified the imposition of the subsequent negligence test by a

54 181 F.2d 723 (5th Cir, 1930). ]

s4 Muskopf v. Corning Hospital Dist., 53 Cal. 24 211, 359 P.2d 457, 11 Cal.
Rptr. 80 (1861, -

23 The government is immune from liability arising Irom “any claims
based upon an act or omission of an ¢mployee of the Covernment, exercising
due care, in the exccution of a statute or regulation, whether or nct such
statute or regulation be valid, or based upon the exercise or performance
or the failure to exercise or perform a discretionory function or duty on the
part of a federal agency or employee of the Government, whether or not the
discretion involved be abused® 28 US.LC. § 2830(a) {(1864).

R 181 ¥.24 at 724

§7 249 A.C.A. 313, 57 Cal. Rpir. 312 (1867}, There is dictum in the Savae
decision indicating that Ne Casek v. City of Los Angeles, 233 Cal. App. 2d
131, 43 Cal Rptr. 204 (1965), was decided on the basis of specific immunities,
249 A.C.A. at 319, 57 Cal. Rptr. at 318. A close reading of Ne Casek shows
this is not the case.

Other California decisions contain language which indiecates that the sub-
sequent negligence test may have had some bearing on the courts' conclusions.
See, e.g., Collenburg v. County of Los Angeles, 150 Cal. App. 2d 795, 310 P.2d
939 {1957), holding the superintendent of a forestry carmp for juveniles per-
sonally lable for negligently ordering inexporienced youth to assist in fight-
ing fire on the “hot line,” on the theory that “{iif discration iy exercised and
a coutse of conduet begun, a failure tb exorsise oxdinary care will give rise to
liability.” Jd. at 803, 310 P.24 at 595; see Dillwood v, Riecks, 42 Cal. App. 802,
184 P. 35 (1819). Morgan v. County.of Yuba, 230 Cal. App. ad 938, 41 Cal.
Rptr. 508 (1964), apparently initiated 2 trend in the court of appeal for the
third district, to adopt the rule of the Costley case (Judge Pierce wrote both
the Morgan and Save decisions). In Morgun {he county sheriff promised to
warn the plaintiffs’ decedent prior to releasing 2 prisoner who had threatened
the decedont's life. Mo warning was given and the threat was carried out. The
court held the defendant to a standard of ozdinary care in carTying out the
promise. 230 Cal. App. 2d at 945, 41 Cul. Xpir. at 513,

Ts it more than coincidental that the Seva, Costley and Collenburg cases
involve children or juveniles in some manner? Are the courts merely say-~
ing that the “interests of justice” compel a finding of liability?

3¢ 240 A.C.A. at 322-28, 5T Cal. Rptr. at 317-18.
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close examination of the wording of section 820.2. Emphasis was
placed upon t ¢ worcing thai the ool or omission must be “the result of
tne exereise of . . . discretion (" phasis added).” The court inter-
prated this language in the Jamiiiar terms of tort law, saying “[a] re-
stilt is the consequence of a eausz ond a cnuse means proximate cause.
it does not inelude everything that foilows later. In shert the legisla-
turc has not granted JI‘DT‘C‘.&LH;L}" irom liability for every st or omission
{ollowing after the exercise of Gisoration.™

The court of appeal in Ne Ceselc apparently considered and re-
iected the subsequent '10:: igence iest, v:cwmg as too subtle the dis-
tinclion betweon o negligeni em‘,u‘e_,on of a course of conduet previ-
ously decided uporn, and tae pj,lu.qry decision {o engage in such con-
duet.™ Manifestly, whore 2 scbstantial lapse of time cceurs between
diseretion (decision io arren} and subseguent negligence (allowing
cscape), the distinetion is mq,‘_f drawn. But where the ciseretion
is exercised ainﬂos* simulinnecvsiy with ihe execution of the act to
implement thatl dizerelion {asgin e Casek), the Costley rule becomes
vnworkable. HEowever, :f the subseguent nc%hffeqce approach were
applied to the facts In Ne Casek, there is a high probability that a
cou*t prececupied with that fest would distinguish between the dis-
cretiorary decision to make {he arrest, and the negligent execution . of
the course of conduct Cecided upon., Onece this was accomplished, it
would be a routine matier for ‘?“e court to find the police officer
liable, despite the suggesiion that such liability might encourage use
of excessive foree.®t

The Costley approach fc dis c“euonary 1'nmumty has been utilized
in California soiczy in cages ‘.neqzrm neghgeme of the public em-
pigvee. Eowever, where the cmployee's tort is intentional, the same
limitation on immunity has been achieved by holding that the dis-
cretionary immunity doca'mﬂ ¢oes not apply when the conduct
was outside the “scope of autherity” of the public employee, ™

Fedearzal Discretionary imonunily Bule

A distinction has been urged in federal cases under section 2680
of the Federal Tort Claims Acl™ between those governmental activities
at the “p;arm;npr level™ an‘ those at the “operational level” immun-
z‘cy attaching only to the former. In the leading case, Dolehite .
United Stotes® the plaintili alleged negligent determination of
safety standards for ihe handling of ammonium nitrate fertilizer
being shipped overseas as foreign aid. The fertilizer exploded de-
vastating Texas City, Texas. In {inding that the governmeni was
immune under section 28380, the United “States Supreme Court held
that the formulation of safety standards had been made at the plan-
ning level on the basis of poiicy judgment and decision® Shorily

49 Id, ot 3i6-17, 37 Cal Rptr. at 314 {cmphasis in original).

0 232 Cal. App. 2d ot 137-33, 43 Cel. Rptr. at 268,

21 See text nocompanving nete 70 supve.

92 Authoritios citod natss 533-60 supra.

3 23 U.S.Co§ 25820 {1”“-}

#4245 U8 15 {16533}, Ece also Eastern Alr Lines v. Union Trust Co, 221
F.24 82 {D.C. Cir.), rev’d, 350 .S, 997 (1955), modified, 350 U.S. 961 (1936)

T893 345 US. at 3 a-o§
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after the Dalehite decision, the Suprame Court in Indign Towing Co,
v, United States™ held that negligence at ihe operational level of
government was not within the immunity rule of seoticn 2630. In
indign Towing, the plaintiff's tugboat and bidrge were carnaged when
the Coast Guard negligently maintained 2 navigational zid, and failed
to warn the plaintiff that the aid was not operating. Bacsuse there
was no immunity, the plaintiff recovered s _

It should bé noted that the “planning level/operational level”
distinction stated in Dalehite and Indien Towing has not been cited
as cantrolling in any post-Muskoof California case. It has been eriti-
eized as offering no solution to the dilerama of classifying activities
within the diseretionary immunity rule® It merely substitutes the
equally ambiguovs words “planning” and “operational” for “disere-
tionary"” and “ministerial,” ~

The subsequent negligence approach of the Costley decision ap-
pears upon close examination to be an extension of the § i
operational leve]l distinetion. - The discretion about which Costley
speaks is the ability of the government to extend or withhold services
1o its citizens with total immunity. Such “discretion” corresponds
quite closely with the “planning level” activities which are immune .
under the holding of Dalehite, : :

Appraisals of the Varions Approaches
While undoubtedly there ara jnany cases where either judicial proce~
dent or reason compel a holding in particular situstions that a duty
is discret_icna:gl or rinisterial, there are others . . . where precedent
at cast is lacking, - Thus we must look to the reasons advanced in
justification of the discretionary immunity doctrine an8 determine
whather in the siluation before us, they ave applicable.so

The very nature of selective sovereign immunity is that it at-
tempts to balance the loss suffered by the plaintiff against the effect
which liability would have on the governmentsl entity. Such bal-
ancing makes infinitesimally remote the possibili‘gr of devising a me-
chanicsl rule, such as the sementic test disousse abovel® to cover
ail ldivérse imct situations o which discretionary immunity might
apply. - , : _

The “dampen the ardor” and “subsequent negligence” approaches
are irreconcilable. Judging by its effect, the subsequent negligence
doctrine appears to have as its foundation the vhilosophy that gov-
ernmental liahility should conform closely to the liebility of the pri-
vate person. The subsequent negligence zpproach could have the
effect of “dampening the ardor” of ‘public oificials {0 the extent that
they will be reluctant to exercise the discretion vested in them. The
imposition of blanket liability upon courses of conduct deliberately
undertaken would tend to foster caution while engaged in that course

9 350 U.S. 61 (1955).

% Id. at 69, :

98 Peck, The Federal Tort Claims Act, A Proposed Construction of the
Diseretionary Punction Exception, 31 Wasy. L. Rev, 207, 218 (1858},

?® Ne Casek v. City of Los Angeles, 233 Cal. App. 22 131, 138, 43 Cal, Rpir.
254, 298 .{1963). ‘

100 See text accompanying notes 77-82 supre,
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of conduct; however, it wotild discourage embarking upon any course
of conduct, . ,

. It is possible that 2 court applying the “dampen the ardor” ap-
proach to the facts of the Sava case could have found the state botan-
ist immune. Such immunity could be predicated upon z finding that
Lability for negligent analysis would tend to discourage the botanist
from agreeing to make an snalysis in the future. Yet the subsequent
negligence test compels a holding of lability despite the faet thati .
such Jiability may have the effect of denying the public a vital func-
tion of government. It must be conceded that the subsequent neg- .
ligence test seemms to oifer greater predictability in its application due
to its mechanical nature, and if generally recognized by all Cali-
fornia_courts, it would have the corollary effect of discouraging
‘groundless litigation, However, predictability of result is anly one
of many factors discussed above which should be cohsidered by the
courts when interpreting section 820.2. : _

Conclusion

It would be unfortunate if the California Supreme Court rejected
its own recognition of the “dampen the ardor” approach®! in favor
of the subseguent negligence rule proposed by the court of appeal for
the third disirict.™*  Bovereign immunity is an area of the lew in
which inflexibie rules gre impractical.” The inherent inflexibility of
the subsequeni negligence test deiraets from any possible benefits
which its adoption might bestow. On the other hand, the “dampen
the ardor” approach requires balancing the merits of the plaintiff's
case ageinst the effect liability would have upon the governmental
function involved. Such balancing seems more in tune with the legis-
lative intent behind the Tort Claims Act of 1963.

Justin A. Roberts*

3 See text accompanying note 67 supra.
102 See text aceompanying rote 23 supra.
* Member, Second Yoer Closs,
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CALIFORNTA TORT CrarMs AcT: DISCRETIONARY IMMUNITY
Governmeny o%emm for the benefir of ali; hencs, it is reasonable to ex- -
pect sbat all should bear some of the burden of the injuries that ave
wrongfully inflicted by the goverviment. The basic problem &s 1o dater-
mine bow far it is desirable to permis the loss distsibuting function of
the tort law to apply to public entities iwithous wnduly frusirating or in-
serfering with she desirable purposes for which such entities exist ‘

The California Tort Claims Act of 1963 generally immunizes public
entities from lizbility where individual employees are themselves im-
mune.® The most significant individual immunity is found in the legis-
lative provision that a public employee is not liable for his discretionary
acts within the scope of his employment® Discretionary immunity is
conferred upon employees by the act to the same exwent that it ex-
isted under California law prior to the courr decisions abrogating the
docwrine of sovereign immunity* which gave rise to the 1963 legisla-
tion.” In addition, specific scatutory immunities are granted which, al-
though regarded as within the ambi: of discretionary immupity under

pre-existing law, are included for purposes of preventing increzsed liahil«

ity of public agencies by judiciaily redefining “discretionary immuniry”
to exclude cerrain acts thar had previously been considered as discre-
tionary.® These specific provisions grant immunity to a public employee
for: non-negligent conduct in extcuting enactments;” tores of other
persons not proximately caused by the employee:® failute to adopt or
enforce 2n enactment;® injurties caised by conduct relared to issuance,
suspension, or revocation of licenses under authority of an enactment;™
failure to make 2 health or safety’ inspection;™ instituting or prosecut-
ing any judicial or administrative proceeding;’® and entry upon prop-
crry expressly or impliedly authorized by law.™ Taken 2s a whole, the
discrerionary immunity provisions of the act immunize public employees
for administrative and quasi-judicial decisions, failure to perform cet-

4 CALIFORNIA Law EBVISION COMMISSION, REPORTS, RECOMMENDATIONS AND
Stuvies 810 {1063},
xg&i;vm ALSTYNE, CALIFORNIA GOVERWMENT ToRT Liasitrry § 533 (Coar Ed. Bar

5ee CAL. GOV'Y CODE § 820.2.

“Muskapf v. Coming Hosé:i:al Diseeict, 55 Cal. 2d 211, 11 Cal. Rpir, 89, 359 P24 457
(1961): Lipman v. Brishane Elementary School District, 55 Cal, 24 224, 11 Cal Rpu, 57,
339 P.2d 465 (1961 3. ‘

Slnfra note 23,

*Supra note 1, ar 843,

AL Gov'r Copg § 820.4,

CAL. Gov'r Conz § 820.8,

*CAL Gov'r Copr § 821,

WCAL. Gov'T CoDB § 821.2.

LICAL. Gov'r Copz § 821.4.

2CAL. Gov'T Cona § 321.6,

BCAL. GOV'T Cons § 821.8,
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tain public duties, acts under authotity of enacrment, and where im-
municy has been geanted by previous case law, -

It is doubtful that the provisions “sliminate the need to determine
the scope of discretionary immunity by piccemeal judicial decisions™™
as was hoped by the Law Revision Commission, for the previous case law
which is continued by the act furnishes an expanded and inconsistent
concept of discretionary action,'® and the specific grants of immunity
ate unaccompanied by any guiding principles regarding the purposes of
classifying conduct as discretionary. When faced with unique facy sima-
tions it is unclear whether a court should reason from the specific
sterutory grants of immunity which primarily protect administrative de-
cisions and failure to perform under ensctments, or reason from pre-
vious case law. Having decided 1o apply either or both of these sources
of judicial guidance, there still rernains 2 conspicuous absence of legislative
expression of the interests served by defining certain conduct as discre-
tionary. This is unforcunate because there are various interests which the
discretionary immunity doctrine is designed to protect’® and they should be
measured carefully against the social interest of compensating victims in-
igl;rﬁjfs a result of negligent official action undertaken for the public
A lirdle noted but fundamental interest served by the doctrine is pro-
tection of the specialized functions of the differenc branches of govern-
mens, 7.¢., preservation of a proper separation of powers. Courts age re-
luctant o substiture law suits for the electorate by introducing the “rea-
sonable man” test to ascertain the presence of negligence in high level
executive and legislative decisions.’® {Akin to this interest is that of
preventing taxpayers’ harzssment suits from diminishing the efficiency
of administrative and legislative bodies.) Further, there is the interest of
protection of government against enormous and unpredicrable iiability
which could result from judicial re-exsmination of major execuzive and
legislative decisions.”” To a large extent, these interests need protection

M 8upra note 1, at 812, _

18Gray, Privete Wrongs of Public Servanis, €7 CaLIr. L REV. 303, 346 (1959), con-
cluding that “California siands alone among the stams as having a substantial body of cse
law which adopes the federsl courts’ approach of exwaded jmmunity to sdministrative ofh-
cers” See, generally, Davis, Adminisicative Officors’ Tors Liabilisy, 55 MKR L. REV. 201
(1956); Jennings, Tort Liability of Adminisirative Officers, 21 MBSN. L. Rev. 263 ( 1963).

ihor discussion sec ? HARPER & JAMES ‘THE Law OF TORTS 1661.63 {1956). Ses
?ls;,{s %a)ﬁe, Suits Against Governments avd Officess: Damage Acsions, 77 HARV, L. RRV. 209

1 .

1Failing to provide for compensation in such cises cequirs one person 1o bear & di
proportionite amount of the cost involved in the activity, seczs, in effect, 10 be a formn
nnceual taxarlon withour reasonsble dassificarion. Jr also seetns inconsistenz with the wend
lepislation providing for aon:femn o the victims of crimes. See CAL. WELFARE
INST'NS CGDB § 11211 providiag for compensition. to vicrims of crimes; and Sezawm
2155, B9th Cong,, 1st session, slso providiag for sid to the victims of crime,

1Glickman v. Glasoer, 230 Cal. App. 2d 120, 40 Cal Rpur. 710 (1964); Wright v.
Arcade School District, 230 Cal. App. 2d 272, 40 Cal. Rpee. 812 {1964},

¥Dadehite v. United Seates, 346 1.5, 15 (1933).
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whether or not individual public officials are given personal xmmumg
for good faith performance of acts within the scope of their anthority.”
However, where petsonal immunity does not exist, an additional interest
becomes significant — namely, preservation of the freedom of public
officials to act withour fear of personal liability.

In a recent case, NeCasek v. City of Los Angeles® suit was brought
for damages allegedly caused by the negligence of two policemen in
allowing two suspects to escape from custody.” The Court of Appeals
of the Second District of California held the City of Los Angeles and
the two police officers immune from lizbility under the California Tort
Claims Act.™ The court reasoned that Government Code section 820.2,*
restated the common law discretionary immunity of peblic employees;™
that other provisions of the statutory scheme do not detract from this
general grant of immunity insofar as the factual sitvation in NeCased
is concerned;®® thar the decision as 1o how much force to use to restrain
suspects in custody is discretionary within the meaning of the statute;™
and that, although the escape from custody may have résulted not from
a decision to use insnfficient force, but from the negligent execudion of a
course of conduct previously detetmined, suck a distinction would be so
subtle thart it would frustrate the policy of allowing the officer o freely
choose the method of keeping the arrest effective.”

The decision is important because it establishes a precedent that an
escape of a suspect from the custody of police will be attributed to dis-

205 CALIFORNIA . LAW REVISION COMMISSION, REPORTS, RBCOMMENDATIONS AND
STumies 256 (1963}, :

#1233 Cal. App. 2d 131, 43 Cal. Rpor. 294 (1963). .

22Two suspects had been hmndcuffed together by the officers nenr che intersection of
Seventh gnd Main Sirects, in dowotown Los Angeles, The suspects ren away and, in their
flight, knocked down the plaintif, severely injuring her. - ‘

2CAL, Gov'T Cone §§ 814.825.4. . . L.

3", | . a public employee is not liable for an injury resulimg from his act or omission
where the act or omission was the resule of ehe exercise of the discretion vested in him, | . )"

CaL. Gov'r Cope § 820.2,

23The rule was restated in statutory form to ensuce that public employees would con-
tinue t0 remzin immune for their discretionary acts as they had been prior o the adoption
of the 1963 Torr Claims Act. California Senate Daily Journal, April 24, 1963, p, 1889,

28[muunity is specifically provided for a Feilure to arresc [§ 8461, for injories ceslting
from deliberate detisicns to release persons from custody {§§ 845.8, B40], and for injuries
caused by a prisoner, s.e, "an inmate of a prison, jail, or correctional facitiey™ [§§ 844, 844.6,
845.8]. However, in NeCaseh, since the condoct involved was not for 2 iailere to arcest, but
for a careless areest, and since the injuries wege not caused by a “prisoner,” the coure relied
on the general ground of “discretion” to immunize the city and officers from liability.

23 According to the court, the purpose of the discrericnzty immunity doctrine s 10 pre-
vent inhibition of public employees in the performance of their functions,

22Z¢al in making arrests, 3 gosl worthy of sncouragement, would be “frstraeed™ if a
“subtle distinction™ were drawn between the decision to arrest and the decision of how mach
force wo me in efecting the artest. Sepre note 21, ar 137, 138, 43 Cal. Bper. as 299, The
coure noted that both the Law Revition Commision and the loglilasure ad doclined o
draw 2 distinction between the choice of a pisag 1o rehabilitate & prisoner and the execution
of that plan, The court in NeCasek analogizéd the process involved in correction and ree
habilintion efforts to the process involved in the decision to arrest and the emecution of
that plan by police,
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cretionary decisions of dhe police without inquiry into the particular

facts of the case w determine whar kind of police conduct permirted the
escape, As one of the first applications of the discretionary immunity pro-
visions of the 1963 act,” the decision is pardcularly appropriate for

- careful analysis, since it is desirable to zssess at an early date whether

the court’s interpretation of the 1963 legislation’s grant of discretionary
mmmunity correctly conceived the express or underlying purposes of the
legislation or accurately reflected these purposes in applying the legisla-
tion 1o the facts in NeCarek. ,

In NeCasek, the court apparently considered only one interest in favor
of immunity —that of not inhibiting police officers from making free
choices in the amount of force 0 be used to restrain persons under arrest
from escaping. Specifically, the court did not want to make a decision
which would promote use of excessive force by police officers in making
arrests. Certainly this is an important social consideration. Bur the ia-
hibiting aspects of liability cannot be considered without reference to the
source of compensation. Under Government Code section 825% it is
clear that, in the absence of fraud or malice on the pare of the public

- employee, the public eatity will pay the compensacion. Thus, the inhibit-

ing effect of personal lability is not present.® Iohibition, if produced at
all today, would result from more subtde and speculative factors such
as fear of incurring the disfavor of one’s supervisors. These factors would
seem largely operative whenever there is negligence in job performance
qQuite apart from the compensation of the injured party.® In facr, it
would seem that the purpose of authorizing indemnificacion of police of-
ticers for any judgment of liability, arising from good fuith acts per-
formed in their official capacity, was to remove fear of personal liability

29%ee also, Glickran v, Glasner, su#pra oore 18 (Sue Kosher Food Law Represents-
tive's cending of allegediy malicions lener to remail merchanes); Wright v. Arcade School
District, seprs note 18 (decision regarding the fumishing of school crossiag guards);
Shakespeare v, City of Pasadenz, 230 Cal. App. 24 387, 40 Cal. Rper, 871 (1964} {decision
to detain suspicious person for short time pending inquiry with supetiors); Morgan v.
County of Yuba, 230 Cal. App. 2d 938, 41 Cal. Rpee. 508 (1984) (failure to warn of
prisonec’s release as expressly promised).

AL, Govr CopE § 825 “if an employee or former employee of a public entiry
requasts the public entity to defend him against any claim or 2cton against hiny for zn in.
Jory azising our of an act or omission occurrieg within the scope of his employment as an
employee of the public entity , . . {or] if the public entity conducrs the defense of an em-
ployee or former emplovee against any claim or acrion, the public eatity shall pay any
judgment bused thereon or any compromise or sertdersent of the claim o acion © which
the public entity has agreed.”

#Even prior 10 she 1963 Tom Claims Act it was the prevalent legiskztive policy, pur-
suant to aemecous overlapping and somstimes incoasistent statutes, to require the eatity to
satisfy the judgment agaipst the employes for “agepligent o™ withour a right 1o reim-
bursement from the employee. VAN ALSTYNE, CALIFORNIA GOVERNMENT TORT LIABILITY
8 2.9, However where the tort was intentional, ez, sssault by a police officer due o exces-
sli\rc fgﬁe in effecting an arrest, the employee was nor entitled o indemaification. Swpra note

v 82 - ' .

© 322 HARPER & JAMES, THE Law GF TORTS 1663 (1956).
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cretionary decisions of the police without inquiry into the particular
facts of the case 10 determine whar kind of police conduct permitted the
escape. As one of the first applications of the discretionary immunity pro-
visions of the 1963 act,” the decision is particularly appropriate for
' careful analysis, since it is desirable to assess at zn early date whether
the court’s interpretation of the 1963 legislation’s grant of discretionary
immunity correctly conceived the express or underlying purposes of the

legislation or accurazely reflected these purposes in applying the legisla-

tion to the facts in NeCarek.

In NeCasek, the court apparently considered only one interest in favor
of immunity — thar of not inhibiting police officers from making free
choices in the amount of force 10 be used to restrain persons under asrest
from escaping. Specifically, the court did not want t© make a decision
which would promote use of excessive force by police officers in making
arrests. Certainly this is an important social consideration. Bur the in-
hibiting aspects of liability cannot be considered without reference to the
source of compensation. Under Government Code section 825% it is
clear that, in the absence of fraud or malice on the part of the public
- employee, the public entity will pay the compensacion. Thus, the inhibit-
ing effect of personal lizbility is not present.*! Iohibition, if produced at
all todsy, would result from more subde and speculative factors such
as fear of incurring the disfavor of one’s Supervisors. These factors would
seem largely operative whenever there is negligence in job mance
quite apart from the compensation of the injured party.® In fact, it
would scem thar the purpose of authorizing indemnification of police of-
ficers for any judgment of liability, arising from good faith acts per-
formed in their official capacity, was to remove fear of personal liability

293ee also, Glickman . Glasner, sapra nore 18 {Swute Kosher Food Law Represeata-
tive's sending of silegediy malicious Jerter to retail merchanes); Wright v, Arcade School
Disteict, suprs note 18 (decision regarding che fumishing of sthool crossing guards);
Shnéncsppre v. City of Pasadcnfa. 233} Cal. App. 2d 387, 40 Cal. Rpf 871 _{IQfdjm(dmision
o detain suspicicus person for vt Gme pending inquity with superiors); Morgsn v,
Couney of Yuba, 230 Cal. App. 2d 938, 41 Cal, Rme. 508 {1964} (failute to warn of
Prisones’s celeass as expressly promised).

AL, Govr Copk § 825, “If an employee or former employee of a public entiny
requeses the public entity to defend him against any claim or action againse him for an ine
jury arising out of an act or omission occurting within the scope of his employment &s aa
employee of the public entity . . . {or] if the public entity conducts the defense of an eme
pioyoe or former employee against any claira or action, the public cotity shall pay any
jadgmens based thereon or any compromise or setdemient of the claim Of action 20 which
the public satity has sgreed.”

31Even prior to the 1963 Torr Ciaims Art it wes the prevalenr legislative policy, pur-
suant 10 numecous overlapping and sometimes inconsistent statutes, to require the eptity 1
satisfy the judgment against the employee for "negligent o™ without o right o reim-
bursement from the employee. VAN ALSTYNE, CALIPORNIA GOVEANMENT TORT LIABILITY
§ 2.5, However where the tore was intentional, 2., sssault by a police officer due 10 exces-
iiw: igﬁc in effecring an arrest, the employee was not entitled o indemaification, Supra aote

yat 814, ' )
© 522 HARPER & JAMES, THE Law OF ToRTS 1663 {1936).
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and thereby avoid hindering the snap judgments which ate necessary to
law enforcement work. '

The courr in NeCasek did not discuss the inhibition reduction factor of
the indemnity provisions in its decision; Presumebly the court determined.
that since the 1963 act purported to reinstate prior case law with respect
to discretionary imraunity, much of which developed at a time when there
were no indemnification provisions, the legislature must have intended
that the provisions not be consideted in the determination of immunity.
However that intention is not at all clear, and it would seem 2 better
compromise of socizl interests to hold that the effect of the indemnifica-
ton provisions is to meke- discretionaty immunity applicable only to
quasi-judicial, quasi-legislative, or administrative actions where interests
other than inhibition prevention come into play.®® This approach to the
definition of discretionary immunity should at least be applicable o a
case such as NeCarek, where there is no binding precedent ro be found
in prior case law. :

Even if one zccepts the court’s conclusion that the decision to use

-, particular amount of force in keeping an arrest effective is discretionary,

it is difficult to agree that no inquiry should be made into whether che
plaintiff’s injuries resulted from such a decision or from negligent execu-
tion of thar decision (or perhaps an altogether different kind of de-
cision). Such distinctions would not appear o fine as o be unnecessary
when the social interest of giving an injured plaintiff 2 remedy is con-
sidered™ )

Ie is true that the Law Revision Commission rejected Professor Van
Alstyne’s recommended distiniction berween the discretionary decision to
incarcerate 2 particular prisoner in a minimum security facility and
negligence in the administration of the minimum security correctional
program.** However the reason given by the commission was:

The nature of the precautions necessary to prevent the escape of prisoners
and the extent of the freedom that must be accorded prisoners for re-
habilicative purposes are matters that should be determined by the proper
public officials unfertered by any fear thot their decisions may result in
liability30

B8upra note 16,

. #"While any such line would have to be imprecise, vet this one has the merit of con-
faing the discretionary exception to questions of a political naruee where the policy in
favor of the exceprion it reasonably clear and widely accepred.” HARPER & JAMES, op, oir
supra note 32, at 1659, See alsn, 5 CALIFORNIA LAw REVISION CouMMassion, REPORTS,
EBCOMMENDATIONS AND STUDIBS 432 (1963): "All that would be required by a helding
of liability in such casex wonld be the burdes of roasonable care in the execution of what-
eves program . ., it decided wpoa s the policy and planning level.”

BFupra notwe 20, o 43032,
3Supra note 1, st 827,
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The obligation to rehabilitaze persons may requite creating an environ-
raent of relative freedom, and this obligation is not one which is imposed
upon police officers in preventing escapes of suspects immediately after
arrest. Particulatly where suspects are believed to be extremely danger-
ous, any analogy o the obligations of a minimum security instieution is

awkward. In the arrest seuing, the well-being of the suspect himself -

would almost always best be served by keeping the arrest effective once
made, and avoiding the hazards of re<capture attempts.

Perhaps 2 compelling but unspoken reason for the court’s granting of
blanket immunity where arrestees escape was the fear of practcally un-
limited damage which might be caused by suspects once again at large.
If, for example, 2 murderer escapes from the custody of the police, and
remains uncaptured for several years, is not every murder he may commit
a foresecable risk of the negligence of the officers arresting him? And
would not the public endty be liable for all injuries suffered by thicd
parties during recapture attempts? It is suggested that an appropriate
limiting principle for compensating injuries caused by escapees would be

- to confine liability to those injuries occurring during the immediate flight

from negligent custody, for it is this flight which is the parrcular hazard

" which the negligence of the officers created.® Secrion 846 of the 1963

act provides, "Neither 2 public entity nor a public employee is liable for
injury caused by the failure to make an arrest,” and this section furnishes
a logical basis for immunizing the public entity from liability for injuries
inflicted by escaped arrestees who are at Jarge.

NeCasek demonstrazes thar the concept of discretionary immunity de-
serves the continued study of the Law Revision Commission, since the
present statutory reference o previous case law coupled with certain
specified immunities does not furnish the courts with articulated pur-
poses and standards by which to avoid the judicial confusion which the
Commission deprecated. Certainly any legal docirine which conflicts so
direcdy with the social interest of distributive justice warrants more care-
ful consideration by the legislatare and courts than discretionary im-
munity has received in California thus far. When the resultant injury o
the plaintiff is clear, & separation of powers problem is nor involved, and
logical liability-limiting principles can be defined, a public entity should
not be immune from liabilicy for the negligent activities of its officers.

JounN GAIMS AND JERRY WHATLEY

¥rlote, T HasTings L J, 330, 331 {1936}, " . . in effecting the escape, or upoa be-

ing weapured, assaultive actions are readily foresesable. With possible frecdom from oone

finemear in the offing, the escapee is quite likely 1o use force and endanger the lives aad

ropercy of those who stand o his way. The escape itself, aside from the purpose of con-

nemient or the escapoe’s history, creates & foreseesble risk of harm to members of the

public . . . and is independent of che purpose of coafinement o the individual's known
prapeasities.

e e ot
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[Civ, Nu, 30381, Seooud Dist, Div. Five, Jan 35,1004 ]

INA MAE JOHNSON, Plaintiff and Appellant, v. THE
STATE OF CALIFORNIA, Defendant and Respondent.

[1] Public Officers—Liabilities—Discretionary Powers: State of
California—2Liability.~—A decision of & parcle agent of the De-
pirtment of Youth Autharity ot to inform a prospestive foster

" parent of the homicidal tendenties of a teen-age boy was pro-
tected as heing but incidental and collateral to a Jarger dis-
gretionary npmunity of the state and s offieiale and employees
fron: itability for acts and omissions which are the rvesult of the
exervise of diserotion vested in the state oficialy end ewployees
{Gov. Coda, §520,2), where the failure to infoerm was hut an
tutogral part of the larger activiiy of rehshilitation prosess of
olacemnent of the parcled youth in o foster home, involving the
basie diserctionary decisions to parole the wouth and to seleet
the foster home.

APPEAL from a judgment of the Superior Court of Los
Azngeles County. Parks Stilwell, Judge. Affirmed.

Action for damares for neglizence in failing to inform
fostor mother of homicidal tendencies of child plaeed in home,
Swomary judginest for defendant affirmed.

Tizzolic & Fizzello and -Albert Vieri for PlainsiiT ane Aps
pellant, -

Thomas O, Lynck, Atiorney General, zad Robert II;
O'Brien, Deputy Attorney General, for Defendant and Re-
spondent, _ '

“RAUS, P, J—~Plaintiff appeals from a sunmary judgment
in favor of defendant,

In her comylaint plaintifT alleges that the Youth Authority
requested her and her hushand to provide a foster home for a
certain Loy, She does noy aliege that she agreed to the place-
ment, but apparently she did beeause on September 13, 1963,
the boy was so placed. The Youth Authority is alleged to have

(1} See CalJur.gd, Pubiic Officers, § 145; Am.Jwx., Publie Offi-
eers {1st ed § 272 et sey).

MK, Dig. References: [1] Public Officers, §43; State of Celi-
foruia, § 57. ’ . .
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been negligent in that it kuew that the boy had homicidal
tendencies and a background of violenes wnd cruelty towards

hoth animals and humans, but failed to inform hep of those -

facts. Five dayvs later the boy assaulted plaintiff with a

buteher knife while she was asleep, .

After issue was joined the state filed a motion for summary
judgment supported by the declaration of one William Baer.
1t is set forth in full in the footnote.! '

Plaintiff filed a deelaration in opposition to the motion, but
none of the allegations thersin are material to the only issue
on this appeal,

[1] That issve is whether or not the negligent failure of

“Mr, Baer to inform plaintiff of the boy's tendencies comes

N

\

3

within the immunity for discretionary aets or omissions
granted by section 520.2% of the Government Code, If that
guestion can be answered in the affrmative we need not con-
cern ourselves with the further gquestion whether the defend-
ant is also protected by the more speeific immunity deseribed
in section 8B45.83 ' ’

It should be noted that the State of California is the only
gefendant hercin, The Imimunity diseussed runs in favor of
public employees, rather than the state Nevertheless, publie

T Wmniaag Baer, declara and state: That 1 am a duly aothorized
Tarele Apest of the Dopartinent of Youth Authority, State of Culifernin,
with offices at 14333 Friar Street, Van Nuys, California,

““On June 22, 1963, [Gary] was parcled by the Califernia Yenth
Authority for plasement, (8eo Exhibit 1 attached Berete which s in-
cotporated by reference iuto this deelaration as iF fuily =et forth.}

““One of my fumetiony as 5 parele sgent invelves finding suitable foster ~

homes for children, The Hamies, of Tua Mae Johnson and Floyd N, Johue !
son were made ataiialle to me by a fricnd of theira who knew & patuler,
it {Gary], who aeeded 2 foster honte.

I pontacted the Jolmsons wnd interviswed them ahout taking a toom-
age fester child, Thuy were referrad to the Les Angeles County Buroau
of Licensing wnd wore wahsequent)y approved to hourd o teonage Loy,
The aliove sentioned purolee wis not placesl with the Jobnsens heeauso
relatives were found whe took Yiem, Mre. Jobnaan was contacted Ly me
on Sviember 12, 1903, and the “placing of {Gary] was disenszed with
Lee, She agreed ta have Gory pliecd with her und he was sn plieed on
Scptenthar 13, 1063, , | >

iBectinn £26.9, Y Execpk ag ctherwise provided by statufe, a publie
employen 18 not Bable Fur sa Injury resultbng from his et or ombssion
where the act or cmission was the reselt of the exereive of the diseretion
vested Ju him, whetlher or pot spch & crefies be abused,t? -

S8ection 8435, *“Noliher 2 pullie cutlty nor a pubiic cmployes is
Halsle Tor:

(nY Ay injory rosulting £rom detennining whether to PAio.t or re-
Iesse o prisener sr from determining the torms and ronditicas of hig
pn]m?e or relaize er from determiniuge whother e rovehn lits parola ar
release,

(b} Aoy njnry eansed Ly oan pgenping ac vreaped prisoner,’?

o, bl g,

{
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entities are indirectly protected by seetion 815.2, spbdivision

(b) which provides that the cntity is not liable if tl;e o .

ployee is immune, -

To get one matter out of the way : although the state argues
that even if it were & private entity it would not be liable, we
assume at least for the purpose of this deoision that eases such
as Poncher v. Bracketi, 246 Cal. App.2d 769 [53 Cal.Rptr. 59]

and Eilis v. D’Angelo, 116 Cal.App.2d 310, 317 [253 P.2d4 -

6757 make that position untenable,

The question then beecomes very simply “‘whether the failure
to reveal the boy’s tendencies is clothed with immunity.
Plaintiff argues that the giviog of 2 warning was a ministerial
act. The problem, however, is not whether the sct which was
wrongfully omitted is ministerial. What we must losk to is the
decision whether or not to perforra the act.* If that decision
can be said to be discretionary, the immunity applies. (Save
v. Fuller, *249 Cal.App.2d 281, 250 [67 CalRpir. 812].)
Thus, for example, in Ne Cusek v. City of Los Angeles, 233
CalApp.2d 131 {43 Cal.Rptr. 294] the ecurt held that immuon-
ity applied o the deeision of two police officers not to use
certain restraints on two persons whom they had arrested and
who escaped while handeuffed to cach other. There too it
would have bren a miuivterial act to use anothey pair of hand-
cuffs, bug the question that the court asked itsel? was whether
or not the poliey underlying the doetrine of diseretionary
immunity would be served by making the decision whether or
not to use addizional vestraints, subjeat to judicial review.®

41t 35, of cou-se, entirely possible—nnd witbin the broad sweep of the
cliarging langunge of plaintifi’s complainb—that the Failure to inforn
her of the boy's tendencics was not so muck the vesult of & deeision on
the part of state offieials, that Is to say tho prodoet of reasoned Judg-
ment, bot that 1B stemmed fromm a2 negligent fatlure to exorsise any’
Judgment. Tha result wonld be the same. The distretionary hmmmaity
dortrive iy desiymed for the benedt of offisisls whe exercise Judgment,
{Glickman v. Glawmer, 230 CalApp.24 120, 126 [40 CaiRptr. 739].) If,
10 prefeet sucl o deinds, it is thaopht worth while to saerifien Plaintiffy
who nre damaged by other offieials who zet with malico (Hardy v. Fial,,
453 Cul2d 877, 58 [ALI 134 4941}, sorely mere thonyhbessness does not
destray the immu ity :

5The court in e Qasch, Lolieved that the purpose of the discrotionary
immnaity doctens wis as slatel by the Suprome Cou-r in Lipman v,
Bristhane Elemen asp School Dist, 53 Cal %1 223, oug Tl Cal.Rptr, 87,

308 P24 483]: ¢ 9 ke subjection of ofcialy, the brnoesn: as well as tha -

guilty, to the bard w of 3 trial and o the danger of i

imprir thair zeéal 1. the performanes of their funetions,

o Jeave the injury wnredressed thoa te subject jionest efieials lo the

constant dread ef relnlintion.’? This rationale has been crdieized in a

sehelarly nota (30 & 2. CalTnRev. 470) aud by ab least cne appellate deel-
2Advance Repore itation: 240 ALCAL 313, 332,

¢ outeome would

b
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The introductory section.of the chapter of the Welfare and
Institutions Code which establishes the Youth Authority
veads as follows: *“The purpose of this ehapter is to proteet
socicty more effectively by sobstituting for retributive punish.
ment metheds of traiming and treatment direeted toward the
correction and rehabilitation of young persons found guilty of
public offenses To this end it is the intent of the Legislataro
that the chapter be liberally interpreted in conformity with
its declared parpose.”’ {Welf. & Inst. Code, § 1700.)

Section 1766 of the same code specifically permits the Youth
Authority to parole persons committed to it. {Ses also Well

& Imst. Code, §§ 1002, 1176.) Obviously the plncement of

parolees in foster homes is part and pareel of the rehabilita.
tion process envisioned by the Legislature and, in twrn, the
giving of information eoneerning the parolee to prospective
foster parents is an integral part of the placement. Bven if it
is only incidental and rollateral to the main purpese of re-
habilitation, the deeision whether or not to make certain dis-
closures to the foster parent is protccted by diseretionary
inmnamity if the larger activity in the course of which sueh a
decision is made, is protected. (Lipman v. Brisbane Elemen-
tary Scheol Dist, 55 Cal2d 224, 233 {11 Cal.Rptr, 97, 359
.2d 465] ; White v. Tewers, 37 Cal.2d 727, 733 (233 P.2d 209,
28 A.LR.24 636].)

We do not believe that it ean be questioned that the deei-

. sion to parole a particular youth and the sclection of the
Foster home are immune decisions, It follows that a declsion -

not to inform a prospective foster parent of certain tendencies
of the ward, must also be sheltered by the immunity, !
We may assume that the Youth Aunthority could live with a
rule whieh requires it to disclose sueh known facts about the
parolee’s past life as would indicate that he might murder the
prospeetive foster parents, Yet it is apparent that if s coust,
today, announces such a rule, the deeision would merely be a

sion. (Sava v. Fuller, ¥24D OalApp.2d 281, 200 [57 CalBplr. 3121} We
Teel that we are bound by the provcuncements of the Supreme Court and
the fact that the Tepislature, in adopting seetion 820.2, purported te
restate prexisting California Iaw ns exemplified by Lipman v. Brisbang
Efementary Schgol Dist,, svpra; Iardy v, Fiol, 48 Cal2d 577 1311 Pod
-Eﬂi% awd White v. Towors, 37 Cal.2d 727 [235 P.22 260, 23 A LR.2d
635]. {(Soe Legidativo Committes Comment to scetion $20.2; ef. Scrugge
v. Hetnes, <252 Cal.App.2d , —— {60 CalRBRptr. 355].) Al threo
ensis eited in the Legistative Committee Comment referred to rely on the
rrtiounla eriticized in Sova v. FPuller, supra,

BAdvance Report Citation: 240 ACA. 313, 392,

fAdvance Report Citution: 252 A.CLA, 271, 279,

aE——
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foot in the door for a far more sweeping rule of compulsory
diselosure,® IE homiicidal tendencies wust be diselosed, it
wonld be impossible to draw the Jine between that particular
trait and others which might be of interest to the prospective
foster parcnt. Every decision to parcle and place in a home
would become a possible lawsuait,T .

Plaintiff relies on Morgan v: Cruienty of Yube, 230 Cal.App.
24 038, 942 [21 Cal.Rptr. 508]. In Morgan a deputy sherift

had expressly promised to warn plaintiffs hnmediately if one

Ashby was releas ' ..o bail. Ashby was released, no warning
was given and he killed plaintifi’'s decedent, just as he had
threatened to do. The Court of Appeal held that a cause of
action was stated. : , .
Morgan rests entively on the failure to carry out an express
promise and has been so construed by the Supreme Court in
Heieck & Moran v. City of Modesto, 64 Cal.2d 220, 234 [49
Cal Rptr. 877, 411 P.2d 105). There was no comparahle prom-
ise in this ease, : T
The judgment is affirmed.

Hufstedler, J., and Stephens, J., concurred.

SActunl attempts Lo %i'l are not the only means by which homjeidal
tendencies enn Le established. Im the case at bar plaintiff gubmitted
penrching interrogatorics to tho defradant. Unless the state deliberately
wyithheld senetldng in its answors, there is no ineideut in the boy’s past,
known to the state which woukd make one suspest that tha boy had the
truits of charpefor mnaifosted in his atiiek on plaintiff, Nevertheless, in
a proper wse, such traits cowdd be strongly suspested o the basis of tic
resulis of peyehiateie or puychelogical testing. Should it be actionalle it
the state withhellz 1he results of a parolee’s Tohrschach?

TIt i3 noted that litization rather thaw persoant hability is tho omly
threat which on ofteial faces in most easea. Under sections 823 to $23.0
of tho Government Code the empioring public eatily must pay any judes
ment against the official usless it is based on sn aet or owdssion nvoliing

CS4aetual fromd, corruption er nelssl madice.’” The auihor of the note in

3% Southern Californin Law Beview, poge 478 helieves thet this personal
Snsunity frosn the finnneinl burden of judgments enjoryed by enplonyees
slculd proveke a jodicial recealustion of the doctrine of diserctionary
jmmunity, The suggeation sverlooks the {aet that the intendod bheneleiary
of 1he doctring ix not the puilty offieial who, but for tho dectriune, would
Tuwve to pay & judgsent, ut the innaceat one who has had to go through
the fitigation process Lefore helng vindicated.
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